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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TRA TRBR BT JAET0T A&

Revision application to Government of India :

(1) ﬁamwa@ﬁw;1994a%§maﬁa:ﬁﬁaamwmﬂaﬁzﬁm%ﬁq\fhtﬁwﬁ
w—ma%quzﬁmﬁﬂgaﬁmaﬂaﬁamﬁmWW,%W,WWW,
el HiRe ST 41T e, WS AN, 7 faeel 1 110001 HI BN WA AMEY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parl_iament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) AR e @ e S A § o T ST R & R AUSITR A a BRER H @
WW@WWﬁW?W@W@mWWmWﬁa@%M
SR a1 Rpel HUSTTR # B ATel @) ufhar & SR g o

(ii) In case of any loss of goods where the loss occur in transit from a factory»to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ;
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

aﬁwwwmﬁﬁqﬁmma%aﬁ?(ﬁwmwaﬁ)ﬁmﬂmwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

SRTSETETRISAET OoF B A B oy Seideien @ TR YWemiudigy un T $
FeTRIGaTge, T & ERTAIRG of G OR A1 A (7.2) 1998 €1NT 109 ERIGAIBY Y & |

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i Sae Yok (dien) Frawmael, 2001 @ w9 @ sifaffdwny W gv-s FfRE,
IRy @ SReRmRdRE eI @ dRge—arey  ydenfieerey @ -/mkEl @
TSR R ATSIATEIRY [SUGH Wl 2.y & i 9)T 35-3  AMUIRAw! @ YA & 6
@ W1 TBR—6 AT DI FHTEHTRT |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing paymerit of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RAFOTIET & TRITE! T ReH U6 7RG WO a1 96 & Blal BId 200,/ —BIRIIAH @1 WY 3ioTel
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

()

i eI onaRIR, 1944 9 T 3591 /353 B st
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

STIRIRIAUREDE 2 (1) & A ITER B oAl & e, I B AFTCEEE Yob, B
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2”"f|oor,Ba_humaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /refund is upto &
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. -

(3) S R R LD R CMIEAN LI R RN EB IR D ferg EARCILRRIGISER R
@W-mwémm@ﬁmﬁﬁmwﬁaﬁmwﬁmﬁ
T el AT B ERBRD! Th JMAGATBATOIITE | .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e YehdEfEE 1970 o @ eFgfa—1 @ siqTafiRafey ARSI I
qaemey  FeRRFrREmReN @ JRRTRE @ TH YW 6650  UNGIATEd

YehieHeEIATANET |

One copy of application or O.1.0. as the case may be, and the order c').f.the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. :

(5)  sARIREdRTHIHC DI TR 7 SRl TR ATTE ST Yo, Fd JeaTH
NG ACKEIEaC R CIREIRI BEa) (raffafd) fom, 1982 AR |

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(18) w1 ged, Dwd  SART P TRIATHRITATA <mrfERRe)d i a%_
Arreiimdcadia(Demand)  Yd&s(Penalty) PT10%YISTATHIAIIAARIE | FTTR, HTABIAYISTAT10
FRISTUTR |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
Fed BTG e 3TRAd 3T, QAR "ddcgdaid (Duty Demanded)-
(i) (Section) @3 11D FaedauTRaxiy;

(ii) RRITITeAT I S ehRIIT;
(i) Y=dcrReaaAisEa 6 PATACIRIT.

o TeuderH ‘AR AuEedSATRIeree, Jter RIS R TR I AT

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed oy
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Xxxvii) amount determined under Section 11 D;
(xxxviii) amount of erroneous Cenvat Credit taken;
(xxxix) amount payable underRule 6 of the Cenvat Credit Rules.

svsaaﬁ%r%uﬁfaﬂﬁmﬁmw%maaﬁgwawQﬁﬁmmﬁaﬁa%’ra’rﬁwmeﬁﬁas
10°/owmmaﬁmmﬁaﬁﬁﬁaam$10°/osivﬁnﬁu?2€rww»—cﬁ%l

In view of above, an appeal against this order shall lie before .thg—: Tr}bunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
e ~,,f";‘|rt)\/¢, where penalty alone is in dispute.” :

22
™
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Alchemy Translation, 406,
Parshwanath' Business Park, Near Auda Garden, Prahalad Nagar,
Ahmedabad — 380 015 (hereinafter referred to as the appellant) against Order
in Original No. CGST/WS07/0&A/010-06 to 07/MK/DC/2020-21 dated
28.01.2021[hereinafter referred to as “imp ugned order’] passed by the Deputy
Commissioner, Division — VII, CGST, Commissionerate : Ahmedabad South

[hereinafter referred to as “adjudicating authority’].

9. Briefly stated, the facts of the case is that the appellant were holding
Service Tax Registration No. AIDPA9310JSD001 under the categories of
Business Support Service and Manpower Recruitment/Supply Agency Service.
During the course of audit of the financial records of the appellant for the
" period from July, .2012 to March,2017 by the officers of Central Tax, Audit
Commissionerate, Ahmedabad, it was observed that the appellant was
providing translation service and paying service tax accordingly. In the process
of their business, the appellant were also receiving the service of translators
inside India as well as from other foreign countries. It was observed that the
appellant had incurred expenditure in foreign currency and on being asked,
they informed that it pertains to translation activity where they had received
translation service from translators located outside India. On being asked
regarding payment of service tax under reverse charge, the appellant informed
that they are not liable to pay service tax on import of service as the service
provider is located in a non-taxable territory. They further submitted that they
~charged the{f clients for the service along with service tax and the same
included the expenses towards outsourcing. Even it is assumed that service tax
is payable on such outsourced activities; the same 1s cenvatable. However,
since the amount of service tax has been paid on the value of service provided
by them, the same does not result in any additional benefit to them and it
becomes févenue neutral and hence, it is only a matter of accounting

adjustment only.

i The submission of the appellant was not accepted by the Audit officers.
The appellant was, therefore, issued a Show Cause Notice bearing No. VI/1(b)-




F No.GAPPL/COM/STP/1646/2021

266/C-IV/Audit/AP73/2017-18 dated 19.03.2018 wherein it was proposed to
demand and recover service tax amounting to Rs.34,02,704/-, f-o.r} the period
from F.Y.2012-13 (July to March) to F.Y. 2016-17, under the proviso to Section .
73 (1) of the Finance Act, 1994 aleng With Interest under Section 75 of the '
Finance Act, 1994. Penalty was also proposed to be imposed under Section 76,

77 and 78 of the Finance Act, 1994.

2.2 The appellant was issued another Show Cause Notice bearing No. 4
WSO7/AR'II/SCN'O1/Alchemy/2019:20 dated 24.09.2019 under Section 73(1A)
of the Finance Act, 1994 wherein it was proposed to demand and recover
service tax amounting to Rs.1,06,830/, for the period from April, 2017 to June,
2017, under the proviso to Section 73 (1) of the Finance Act, 199_4 along with
Interest under Section 75 of the Finance Act, 1994. Penalty was also proposed
to be imposed under Section 76 of the Finance Act, 1994. ' A
3 The two SCNs mentioned above were adjudicated vide the impugned
order and the demand for service tax was confirmed along with interest. While
no penalty was imposed under Section 76, penalty of Rs.10,000/- was imposed
under Section 77 and penalty of Rs.35,09,634/- was imposed under Section 78
of the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the

instant appeal on the following grounds

The impugned order is non reasoned and non speaking and p‘assed n
gross violation of the principiés of natural justice. They had relied upon
various case laws which wére in their favour. However, none has been
considered by the ardjudicating quthority and the same have not been
dealt with. , k

Personal hearing was held on 22.11.2019 and the order passed on
01.02.2021 i.e. after a period of more than 15 months. It is settled law
that when a matter is heard and reserved for order, the authority has to
pronounce order within three months time, else the authQrity has to re-
fix the matter for hearing.

The adjudicating authority has issued letter for personal hearing in the

periodical SCN but the same has been returned showing the reasons as
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Qeft’. No effort has been made to serve the PH letter. The inquiry letter
of issuance of SCN was served to them by email and all documents and
details were submitted by them be email. In such a case, the PH letter
too could have been emailed to them. The hearing in the main SCN was
attended by their advocate and his communication details were available
with the adjudicating authority. Further, they are registered with the
adjudicating authority under GST. However, the adjudicating authority
has not bothered to give themlpersonal hearing as prescribed under
Section 37C. Hence, the order is passed without affording the
opportﬁnity of personal hearing.

The adjudicating authority could not find them while fixing the hearing

but easily traced them while serving the order. This proves that the

adjudicating authority has no regard for law or procedures and has acted
in gross violation of the procedures of adjudication.

Certain facts are not disputed and even admitted in the SCN. They have
provided translation service and paying service tax on the entire value
received towards provision of service. They had outsourced part of the
activity to translators situated outside India. In such cases, the expense
towards such translation is recorded in the books of accounts and
paymént towards such outsourced activity is done through regular
banking channels. Hence, entire expense towards outsourcing is booked
in the accounts and entire demand is raised on the basis of the books of
accounts. It is a settled law that exte“nded period cannot be invoked when
demand is worked out from the statutory accounts and records
maintained by the assessee. Hence, the demand is barred by limitation.
They bonaﬁdely believed that the translators are situated in foreign
countries and hence, the services are provided outside the territory of
India. Hence, no service tax is payable on such services. Under this
belief, they had not paid service tax as recipient of service.

Rule 3 of the Place of Provision of Service Rules does not apply in the
present case. These are performance based service provided by
individuals and hence, as per Rule 4 (a) of the said Rules, the place of
provision of service shall be the location where the services are actually
performed i.e. location of the service provider. Entire translation activity
is performed in foreign country by individual translators and as the same

is perfprmed outside the territory of India, service tax is not attracted.
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The adjudicating authority has noted the above contention but has not
bothered to clarify how service tax is leviable on such servilces provided -
in foreign countries or how provisions of Rule 4(a) are not applicable.

As per Rule 4(a), where the services are produced in respect of goods that
are required to be made physically available to the provider of service,
the place of provision of service shall be the location where the service
are actually performed. In the present case, the services éfe concerning
translation of various printed matters in foreign languages. For
provision of the said services, various literature are made available to
the foreign personnel at hié place of business situated in foreign
countries.

As per Chapter 49 of the Central Excise Tariff Act, this fp'rinted‘books,
literature etc. are goods and these goods or copies thereof are physically
made available to the foreign personnel. Hence, the services are
performed on goods that are made available to the foreign personnel
situated in foreign countries.

The activity on which service tax 1s not demanded, stand paid. The
outsourced activity is an expense in their book of accounts. They had
raised invoices towards such services to their clients and had charged
service tax on such services. The service tax stands deposited on services
includes the outsourced activity on which present demand is made.

The outsourced activity is also translation activity and the service
provided by them is also the same i.e. translation serviéé.. If they had
charged Rs.10000/- towards provision of service, then they had also
charged and deposited service tax on such service from their clients. If
the entire activity is oufsou%éed and they had paid Rs.5000/- towards
translation to foreign personnel, as per notice the service tax as recipient
is not paid. It is submitted that both the services fall under the same :
service category’. In such facts, if at all service tax was réquired'to be
paid on the expense of Rs.5000/-, the same would have be adjusted as
Cenvat and after deducting-service tax on outsourced activity, service
tax on the remaining amount of Rs.5000/- was to be paid. Instead of the
same, entire service tax on Rs.10000/- is paid directly by them.
Assuming without admitting of the department’s view is correct, then
also no additional amount becomes payable under any other head as

whatever amount was payable, stands paid during the relevant period.
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Even the payment is not required to be made by separate challans as th;e
head of service is common. Hence,‘ it is submitted that the service tax
demanded is already paid and it is at the max only a mistake in
furnishing the details in the service tax returns, which can be considered
a clerical error in showing the details in service tax returns.

xiv. They explain the above by way of example in a tabular form from which
it can be seen that no extra taxis pagfable. As per the above example, the
corrected returns were also furnished to the adjudicating authority.
However, he has not bothered to comment on the same.

XV 1t1s setﬂed law that in cases of revenue neutrality, demand for extended
period cannot be invoked. They had deposited more tax during the period
‘of dispute and there cannot be any malafide intention of not paying tax
when the same is cenvatable. Hence, the impugned order is not
sustainable on the ground of revenue neutrality. The impugned order
relies upon orders of the Hon’ble Tribunal for invoking extended period
of limitation which are clearly distinguishable and do not apply to the
facts of the present case.

xvi. The judgment in the case of Mahindra and Mahindra supports their view
that the plea of revenue neutrality would depend upon the facts of each
case.'_

<vii. It is settled law that in revenue neutral situations, no notice for recovery
shall be issued. Hence, the SCN itself ought not to have been issued.
They rely upon the judgment in the following cases : 2019(368) ELT 105
(Tri.-Mumbai) which was confirmed by 2019 (368) ELT A41 (SC); 2010
(254) ELT 628 (Guj.); 2013 (290) ELT 638 (Guj); 2016 (44) STR (Tri.-
Mumbai); 2016 (42) STR 772 (Tri.-Mumbai) and 2016 (339) ELT 467
(Tri.-Ahmd).

5 Personal Hearing in the case was held on 14.06.2022. Shri Nirav Shah,
Advocate, and Shri Tarun Agrawal, Proprietor, appeared on behalf of appellant
for the hearli‘ng. Shri Nirav Shah, Advocate reiterated the submissions made
in appeal memorandum and submitted copies of judicial pronouncements

during the course of hearing.

I have gone through the facts of the case, submissions made in the

peal Memorandum, the submissions made at the time of personal hearing
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as well as the material available on records. I find that the issue to be decided
in the case is whether the appellant is liable to pay service tax in respect of the
Translation services received by them from persons situated in foreign
countries or otherwise. The deman*d pertains to the period from F.Y.2012-13

(July to March) to F.Y. 2017-18 (uptb June, 2017).

7 I find that the demand has been raised against appellant Oh_ the grounds
that the appellant are liable to pay service tax, under reverse charge, in respect
of the services received from persons situated in foreign countries. The _
appellant have in their appeal memorandum contended that the impugned
order has been passed in violation of the principles of natural justice as the
various case laws relied upon by them have not been considered or dealt with
by the adjudicating authority. They appellant have further contended that the
impugned order was passed after 15 months from the date of hearing and that
they were not granted the opportunity of personal hearing in respec{: of the

SCN dated 24.09.2019.

8. I have gone through the impugned order and find that whﬂé the personal
hearing in respect of SCN dated 19.03.2018 was held on 15.11.2019, the
impugned order was passed on 28.01.2021 l.e. after a substantiél delay.
Further, the appellant have not béén granted personal hearing in respect of

the SCN dated 24.09.2019.

8.1 As per Section 83 of the Finance Act, 1994, the provisions of the Section
33A of the Central Excise Act, 1944 are made applicable to service tax. In
terms of Section 33A (1) of the Central Excise Act, 1944 the adjudicating
authority shall give an opportunity of being heard. In terms of sub-section (2)
of Section 33A, the adjudicating authority may adjourn the case, if sufficient
cause is shown. In terms of the proviso to Section BSA (2), no adjournment shall
be granted more than three times. In the instant case, I find that the
adjudicating authority has not granted the appellant the three adjournments
as envisaged in the ‘said Section 33A (2) of the Central Excise Act, 1944. In

view of the above, I am of the considered view that in the interest of the

to be remanded back for
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8.9 Therefore, I am constrained to remand the case back to the adjudicating
authority to_decide the case afresh after granting the opportunity of personal
hearing to the appellant and also after considering the submissions of the
appellant and pass a speaking order dealing with all the issues contended by

the appellant.

9. In view of the facts as discussed hereinabove, the impugned order 1is set
aside and the case remanded back to the adjudicating authority to decide the
cases afresh in terms of the directions contained hereinabove at Para 8.

Accordingly, the appeal filed by the appellant is allowed by way of remand.

10. Hﬁﬂ%ﬂ%maéﬁr?émmﬁwmaﬁ?ﬁﬁmm%l

The appeal filed by the appellant stands disposed of in above terms.

W Vo2~
( Akhiles’ Kimar
Commissioner Appeals)
Date: .06.2022.

(N.SGtyanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Alchemy Translation, Appellant
406, Parshwanath Business Park,

Near Auda Garden, Prahalad Nagar,

Ahmedabad — 380 015 o

The Assistant Commaissioner, Respondent
CGST, Division- VII,
Commissionerate : Ahmedabad South.
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1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3 The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
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